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OFFICE OF THE GENERAL COUNSEL
pivision of Operations~Management

OM MEMORARDUM 87- 41 2 July 1987

TO

All Regional Directors, Officers-in-Charge,
and Resident QOfficers

FRCM

-

Joseph E. DeSioc, Associate General Counsel

SUBJECT: Proposed New Rules Relating to Collective-Bargaining
Units in the Health Care Industry

As vou know, the Board has proposed to amend its Rules to include
a new provision specifying which bargaining units will be found
appropriate in various types of health care facilities. For your
information, attached is a copy of the Board's notice of proposed
rulemaking and notice of hearing which was published in the
Federal Register on 2 July 1987.

Should you have any guestions regarding this matter, please
ceontact your Assistant General Counsel.

Attachment
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NATIONAL LABOR RELATIONS
_ BOARD

2% CFR Part 103
Collective-Bargaining Units in the
Health Care Industry

aAGENCY: Nationa! Labor Relations
Board.

ACTION: Notice of proposed rulemaking
and notice of heering.

SUMMARY: In order 1o facilitate the
election process, the National Labor
Relations Board proposes to amend its
rulek to include a new provision
gpecifying which bergaining units will
be found appropriste in various lypes of
health care facilities. The Boerd has
resolved to vtilize notice-and-comment
rulemaking rather than be presented
with continuing lengthy and costly
litigation over the issue of appropriate
bargaining units in each case, Interested
parties may submit oral testimony in
connection with the proposed rules.
pATES: Comments must be received on
or before Octobes 30, 1887,

Hearings are scheduled as follows:
August 17, 1887, Washington, DC. 9:00
a.m.; August 31, 1887, Chicago, Wincis:
September 14, 1987, San Francisco,
California.

Persons wishing 1o preseni oral
testimony &t any one of the specified
locations shall call o7 write no later than
July 24. 1887,

ADDRESSES: Comments should be sent
to: Dffice of the Executive Secretary.
1717 Pennsviveniz Avenue. NW. Room
707. Washington. DC 20570, Telephone:
1202] 254-9430.

The hearings will be conducted at the
following locations:

(1) Washington. DC-The Board's
Heaering Roam. Sixth Floor, 1717
Pennsylvenie Avenue. NW.,
Washington, DC 20570

(2) Chicago, iinpis—Persons who
wish 1o allend this hearing should
contact either the Office of the
Executive Secretery or the Board's
Chicago Regional Office. Everett
McKinley Dirksen Building. 218 5.
Dearborn Street. Chicago, lilinois 60604,
telephone number {312 353-7570, 1o be
notified of the exact time and place of
the Chicago heering.

{3) Sen Francisco, Colifornio—
Persons who wieh 10 altend this hearing
should contact either the Office of the
Executive Secretary or the Board's San
Francisco Regional Office. 901 Market
Sireet. Suite 400. San Francisco,
California 94103. telephone number (415]
805-5324, to be notified of the exact time
end place of the San Francisco hearing.

§-004955 002 110N -JUL-£7-15:13:35)

Persons wishing 1o present oral
testimony at any cne of the specified
Jocztions should notify the office of the
Executive Secretary. 1737 Pennsylvenie
Ave., NW.. Washington, DC 20570,
telephone number (202) 254-9430.

FOR FURTHER INFORMATION CONTACY:
john C. Truesdale, Executive Secretary,
Telephone: (202) 254-8430.

SUPPLEMENTARY INFORMATION.
1. Background

Since 3574, when Congress extended
the protection of the National Labor
Relations Act to nonprofit hospitals. the
Board has taken literally hundreds of
thousands of pages of testimony ina
myriad of litigeted cases regarding
particuler circumstances at various
health care facilities. Nonetheless. to
this day there ie no one, generally
phrased test for determining appropriate
unite in this industry that has met with
success in the various circuit courts of
appeal, and, unfortunately, parties heve
no clear guidante s to what units the
Board end courts will ullimately find
appropriate.

At the outsel, in a series of 1875
detigions. the Board found appropriate
several specific types of units. For
example. in Mercy Hospitals of
Sccromento, after noting the
congressional edmonition agains!
“undue proliferation.” the Board found
appropriate a separale unit of Tegistered
nurses. finding that they possess
“interests evidencing & grester degree of
separsteness than those possessed by
most other professional employees in
1he health care industry.” Thereafter. in
NLRE v. St. Francis Hospital of
lynwood.? the Ninth Circuit rejecied the
Mercy doctrine, finding 1hat the Board
had set forth an unwarranted
presumption of appropristeness in that
adjudicative proceeding * end. further,
that the Board had improperly locked
for & "community of interesis” rether
than a “disparity of interests.” * The
Board's later Newlon-Welilesley
Hospital decision ® represented an
explicit effort by the Bosrd 10 address
the Ninth Citcuit’s concerns in 52
Frencis. but subsequent decisions based
on Newton-Wellesley met with no
greater judiciel acceptance. Finally.

¥ 277 NLRE 76%. 767 12975). enl. Serued on other
grounds 589 F.id 968 (h Cir. 197E] cert dernied 4380
US. 010 11978},

% p0 F.2d 404 [8th Tir. 18081

2. ot 434417

*1d. 5t 416410

t 250 NLRE 408 (1980

t e ¢ . NLAB v. HMO drrerncionsl 6TEF.20
805 toth Cir. 3982); ALRS v Fregerich Memprio!
Hoep.tel ) F.2d 101 [tk Lo 18820 Set Blse
PrestrtercrsSt Lishe's Meciec Cen y
653 F.26 450 {10%h Cir. 1961} Acr. Thonpect
Hospital v NLRB b1 ¥.o0 g5f {71k Cir 19B0

¥47.01 FMT..]16.32]...4-06-67

after 8 number of years of
unsuccessully advocating varistions of
the “community of interests” test with
respect to registered nurses, the Board,
in North Arundel Hospital Assn.” end
Keokuh Arec Hospitol.$ moved towsrd
the Ninth Circuit’s view and held that
the disparity of interests lest should be
applied. having found in St Francis
Hospital ® thet that test better met the
standards desired by Congress and
required by the courts. Yet, recently the
D.C. Circuil hes severely criticized S1.
Froncis 1110 holding that the disparity
test wes not mandated by the Jegislative
history, end strongly suggesting that
some variation of the historically
sccepled community of interests
standard was required.?? Similarly. the
Second.!® Eighth.?? and Eleventh
Circuits,}* while scknowledging the
necessily to resirict health care units.
have directly or indirectly disagreed
with the disparity of interesis test.

In cases involving maeintenance units.
the Bosrd's decisions have. likewise. nof
achieved judicial acceptance. Nor have
Boerd Members among themselves
always agreed on the proper tesi 10
spply. In the first lead case. Shriners
Hospitals for Crippled Children.*® the
Board was split three ways: two
members found the requested unit of
stationery engineers did nol possess &
“community of interest sufficiently
separate and distinct” 1o warrant &
separate unit: & third member concurred
generally: and 1wo other membere found
the requested unit appropriate.
Thereafter, in an allemp! to clarify the
Jaw in this erea, the Board held & specisl
oral argument. Consensus was not
achieved. In one case, a majority of the
Board found a separete mainlenance
unit ineppropriate;?® in another. though

[

= g1 NLRE No. 4B [Aps. 16. 1886].

v 275 NLRE No. 33 {Jan. 37, 1986].

% #+1 N1IRE 946 | 1904 |51 Francis ih.

¢ Flegtriced Workers JREW Local 474 152
Frarce Hospitel} v. NLRB 815 T2d 687 1DC Cir
1

'+ s copcurting judge Buchley obsetved. the
majoniy iechnicelly left npen the possitrits the
Board wae entilled tp pwitch from the commurnity of
interests standard. but did so in “painoet lone.”
thereby rendering an ~gdvisory opinioh on the!
mettet. {18, 8t 716}

33 Merepic Holiv. NLRE. 898 .26 BIF [18E50

12 iarpnwon Memorial Hospitei v. NLRE Tt
F.od BeE 650 {1663].

19w BBy, Welker County Medmoi Cenner T2
F.pgd 183t 1530 &t Mna (1854]).

st 237 NLRE 806 11975)

i jpw sk Mesparal of Cincinpar: 203 NLEE 614
{197E]
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., finding & unit of sietionary engineers 10
be appropriate. the Board relied on four
different rationsles.!” The Board's
treatment of this &rez was critivized by
the Third Circuil. which held that in
these cases the community of interests
standard intended by Congress was @
nontreditional one, snd that the Board
had not struck the propes balance.** A
similer conclusion was reached by the
Seventh Circuit.’® In Allegheny General
Hospital ®® 1he Bosrd attempted 1o
explain more clearly its rationsle in
maintenance unit cases, but the! effont
was nol sceepted judicially either.®!
Board Members could agree neither on
the general test to apply, nor on the
correci results in particular cases.*? A
further effort gt clarification was made
in St. Francis Hospital, 265 NLRB 1025
{1982)(St. Francis 1}, which itself
contained two separale dissents.
Thereafter, the Board issued the
aforementioned St. Francis Il decision.
attempting to epply the disparily tesi s0
as. it said. better to follow Congress’
sdmonition against undue proliferation.
As noted., the D.C. Circuit found that
1hat decision itself represented 8
misreading of the statule,

Thirteen vesrs and meny hundreds of
cases later, the Board finds that despite
its numerous, well-intentioned efforis 10
carry oul congressional intent through
formulation of a genersl gonceplual test,
it is now o closer io successfully
defining appropriale bargaining unite in
the health care indusiry then it was in
14974,

1. Disparity Versus Community Of
Interests

1n reflecting on the court opinions
mentioned sbove, the Board notes that
most courls have tended 1owerds eithes
a “community of interests” or »disparity
of interests” test. Though these tests
over the pest decade or 50 have
developed 2 “life of their pwn.” and
have been 1aken to refer to more or
fewes units, respectively, we believe it
spproprigie to repeat an eerlier Board
observation in one lead case, Newton-
Wellesley Hospiiol, supra, that verious
courts’ “disagreement with our approach

1 & Vincent’s Hospital, 223 WLRE 638 {3876]

18 & Vincent's Hospitol v. NLRB. ST F. 2d 588
tad Cir. )

19 NLEE v. West Suburbor Hospitol. 570 F.2d 213
17tk Cir. 397B}

a0 zan NLRB 872 {1676}

1 g flegheny Generol Hospital v. NLRE. 605 F.2d
@6t {34 T 1878). denying ol of 230 NLRB &2

23 {Ine court stated the Board's opiment i, 1his
ares were in 6 slate of “disamey.” Leng Ielant
Coliege Hospitol v WLAD. 566 F.2d B33 Be3—444 124
Tir. 187 7). cerd. deniert 435 11.5. 996 |387E].

5094995
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may be largely semantic.”2? As the
Board there noted:

“Te Board's inguiry inte the issue of
appropriate unils, even in @ non-health care
indusirie] seMing, never sddresses. sclely and
in isoletion. the question whether the
gmployees in the unit sought have inieresls in

¢ommen with one another. Numerous groups

of employees faitly can he sBid {0 POSSESS
employment conditions o interests “in
common.” Our inguiry—though pethaps pol
articulated in every Case--TIECEESATIIY
proceeds ta @ further determination whether
the intetesis of the group sought are
suificiently distinci from those of other
employees ta warran! the establishmenti of a
peparate unit. We respectiully suggest that. &t
Jeas! to that extent. the test of
“disparateness” described by the court is. in
practice, elready encompessed logically
within the community-of-interest test as we
historicalty have applied it, and. accordingly.
we interpret the court'e direction 1o ihe Board
1o be one of emphasis or degree, snd not
embracing a distinction of king.

In one case, after chronicling the
checkered end largely unfavorable
treatment the Boerd's broadly stated
principles have received from reviewing
courts, the Secong Circuit concluded
thst & court sometimes enforces the
Board's decision if it “can infer from the
Board's result thet it has teken the
nonproliferation policy inte arcount. 24
The court suggesied that perhaps covrts
"fgcus * * * onwhet the Board did as
much as on what it said.” ®*

The court’s enalysis of what the Board
has done in its hitheriofore “doctrinal”
epproach to health cate unil cases Wes
echoed in the description of this process
offered by one scholarly
gommentslor: *°

Rather than providing & basis for decisions
thet only B suppesedly expert agENCY rould
meke—by evaloating the available empirical.
economic lilerailufe 8 svetematically
gistilling the accumulatd experience of Board
personne] and of the labor relations
community generaliy—the Board scis 85 8
kind of Article I *Talmudist” court. parsing
precedent, divining the irue mezning of some
Supreme Court ruling. snd balancing i sOme
mysterious fashion tompeting. vel sbsolute-
sounding values.

The Boeard has decided thet. rather
than formulsting ye1 enother broedly
phrased test for delermining appropriaie
health care units. perhaps & new
approach is needed.

S

28 50 NLRE et 411472

1% Mesonic Holl v. NKLRE. 698 F.ad ot 637

e g,

%€ Feiseicher. Poley Oscillotion al the Labor
Hoord. A Piec for Rujemoding. in procerdingt of
NYU 37th Annual Netiena! Conference on Labor
11088}, reprinted i 37 AG. L Rev 163 37E (1985,

F5701 FMT.1 6.32}..4-0B-87

1. The Decision To Engage In
Rulemaking: Docirinal Versus Empirical
Approach

The focus of all appropriate unit
decisions in the health care indusiry hes
been the congressional admonition
agains! “undue proliferation.” As
described in detail above. some Board
Members. nd some courte. have
believed that this permitied 2
“community of interesis’ tesi, with
special emphasis on avoiding
profiferstion. Others have believed this
mandaied o7 at least sugpested 8
“digparily of interest” test, with the
seme emphasis. As noted. the Second
Circuit in Masonic Holl believed the
real tesl was in the resull reached by the
Board. i.e.. what unil or units were in
fact found appropriate. Indeed. st the
end of its decision in Masonic Hall. the
court observed, perhaps wistfully. that
“empirical data is not pefore us.” ®°

1 j& cleer 1o us that the key element in
the Board's avoidence of proliferstion is
to designate how many unis will be
deemed epprapriete in a particular type
of health care facility. In so doing. the
Board must effectuale section 7 rights by
permitting bergaining in cohesive units.
units with interests both shared within
the group and disparate from those
possessed by vthers: weighed against
ihis musi be Congress’ expressed gesire
10 svoid proliferation in order to avoic
disruption in patieni care. unw arrenied
unit fregmentation Jeading to
jurisdictional disputes and work
stoppages. and increased cosis due 10
whipsaw strikes and wage
leaplragging.t® Though the Board hat of
times made broad generalizations as to
which types of unit configurations
would or would not lead to proliferation
and the catglogue of undesired tesuits. it
cannot be denied that il has never
obteined empirical date on these
matters. This, along with the stili
unseitled state of the Board's pasi.
doctrinal efforts aftey so many years. is
on major reasons for the Board’s
deciding 1o engage in rulemaking.

Ancther major resson is & reflection
of the Board's exiensive experience. The
Poard has in the Jast 13 years received
many hundreds of petitions for healih
care units. Generally. the units
requested have been in approximately
six. prediclable groupings: registesed
nurses. other professiona) emplovees.
\echnical employees. busines office
clerical employees. service and
maintenence employees. snd skilled

PR

2t gou ¥ 24 al 642,

£+ Gpg gescription of the legisizive histomy
conlamed in Mosonic Hotfi. 688 T.2¢ 51 63) =532
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mainienance emplovees.2® Only
accasionally have units of gusrds or
physicians been sought. Jtis our
sbeervation that these groups of
employees generally exhibit the same
interna} characteristics, and relationship
te othet groups of employees. in one
health cere facility as do like groups of
employees at other facilities. To put the
matter another way, the verious health
care facililies we have examined over
the vears have Jooked very much the
same a5 other Jacilities of the same type:
large acute care hospitels, small acute
care hospitals, and pursing homes.3°

To give a more specific example, we
have observed that registered hurses
perform essentially the same duties at
1] large acute care hospitals, regardless
of which large hospital is.involved.
Differences are insignificant. For
example. despite the emphasis by
counsel in the oral argument in the
recent 5i. Vincent case (19-RC-11496]
on the fact that. in that case. not all RNs
were ip & single nursing department. we
note that the precise same situslion
prevailed in Mercy Hospitals of
Socromente, supra, the first lead case
involving registerd nurses after the 1974
smendments.d? Similarly, it has been
our experience that RNs from hospital to
hospital receive more or less the same
training. wniformly administer drugs and
1o some extent overses the work of
pides, work et shifts throughout the day
and night end on weekends. etc. Despite
these similarities, which we ere certain
sre apparent 1o any labor law
practitioner or other knowledgesble
person in the health care field, the Board
has underiaken to elicit extensive
evidence on RNs’ duties al each facility
sought to be orgenized. in order ‘o
+adjudicate” the appropriate vnil in
gach case. This has come at a
tremendous cos! to the hospitals, 1o
unions. nd to the Board itself, which
mus! furnish heering officers. court
reporters, sand lawvers 1o help the
Members decide the ceses, based on the
heretolore enunciated generalized
~doctrines.” To the exieni one record is
different from anather, it would appeat
thet is Jergely the result of counsels’
skill or determination in seeking 10
demonstrete “interchenge,” “contacis.”
end the like, mirroring the requirements
that have been set forth by the Board in
ite lntlest “Jead™ case. Registered nurses
cen be expecled lo communicate with

s Geg 5t Frangis 1, 265 NLRE 8% 1029.

=t Bevond these types of facihles.we are not yet
sble 10 generalize and 5o d0 NOY Row prepost io
engage in rulemaking.

%1 277 NLKB #1768, The Board in the early Adercy
tese permitted 1he 27 RNs working in depariments
other then nursing to vole under chalienge.

S-0044949 D02 3{OIHOT-JUIL-ET- 1%:13:42)

pharmacists aboul medications, and
with maintenance employees about air-
conditioning systems, regardless of the
facility. Especially in light of the fact

“that, afer 13 vears. we ave no further

along in achieving consensus over
doctrine then we were in 1874, and since
in any event we are convinced that
laborious, cosily. case-by-case
recordmaking and pdjudication in this
rematkably uniform field has proved lo
be an unproductive expenditure of the
parties’ and the taxpayers’ funds, we
have decided to engage in rulemaking.
The Board is of the opinion thal
rulemeking. though perhaps time
consuming gt the outset, will be &
valuable long-term investment, paying
dividends in the form of predictability.
efficiency, and more enlightened
determinations as to viable appropriate
units. leading vitimately 1o better
judicial and public acceptance.

1V. Power Te Engage in Rulemaking

Section 6 of the Nationsl Labor
Relations Act expressly gives the Board
power 1o meke subslantive rules:

The Bosrd ehall heve euthority from lime
to time tc make. smend, and rescind. in the
manner prescribed by the Administrative
Procedure Act, such rules and regulationt Bs

mey be necessery to carry out the provisions
of this Act,

This is the standerd grant of general
rulemaking suthority given io Federa!
agencies. The function of such & grant of
legisiative rulemaking authority is 10
permit en sdminisirative egency to fill in
the interstices of the Act it adminisiers
through the guasi-legisiative
promulgation of rules 1o be applied in
the future, with the choice between
proceeding by general rule or by
individual, ad hoc litigation “one the!
liee primarily in the informed discretion
of the administrative agency.” >

Both sections 8{b} end 8{c){1} on their
face appeat 1o give the Boerd discretion
to make vnit determinations. 1t has been
argued that the language of section 8{b]
requires a separate determination “in
each case.” and thus that rulemaeking a&
1o units is statutorily prohibited. We do
not agree. The adaptability of
rulemaking proceedings to unit
determinations wes considered by
Kenneth Culp Davis, perhaps the leeding
puthority on adminisirative law, who
concluded:

The Labor Manegement Reletions Ac!

provides: “The Board ehall decide in each
case whether . . . the unit appropriste fos the

95 $EC v. Chenery Corp.. 357 U5 18, 20 {3087
NLRE v. Beli Aerospoce Co. 436 LLE 267, 2%
(1854): NLKE v, {hildren's Boprs! Home 576 F.28
256, 2p0 19th-Car. J87E]: NLRE v. 51 Frenc Hespital
of Lynwood. 601 F.20 &l 414.

Fa701 FMT..116.32]..4-06-687

purposes of collective bargaining shall be the
employver gnil. tralt unil, plant unil. or
subdivision thereof . , . Do the words “in
esch case™ mean that the Board is prohibited
from classifving problems, from developing
rules oF peinciples. of from relying on
precedent Cases which establish narrow or
broad propositons? The onswer has 1o be
clearly no: the Board may decide “in each
cse” with the help of such dlessifications.
rules. principies. and precedents as it finds
useful. The mandete 10 decide "in each case”
does nol prevend the Board from suppianting
the original discretipnary cheos with some
degree of order, and the principal insiruments
for regularizing the system of deciding “in
each case” are tlassifications. rales.
principles. and procedents. Sensible men
could not refuse. 1o use such instruments and
& sensible Congress would not expect them
to. [Davis, Administrotive Low Text 145 (34
ed. 1972.}]

The Supreme Court urged the Board 1o
use its rulemaking powers in NLAB v.
Wyman-Gordon Co., 384 1.8, 759 (10968).
As Justice Douglas there stated:

The tule-meking procedure performs
jmportan! functions. It gives notice 10 &n
entire segment of sociely of those comirols ar
regimentation that are forthcoming. 1t gives
an opportunity for persons affected to be
heerd. . . . Agencies discover that they are
not elwaye repositories of ultimste wisdom:
they Jearn from the supgestions of putsiders
and often benefit from thet sdviee. . . . This
it @ healthy process that helps make a sociely
viable. The multiplication of egencies and
their growing powe? makes them mere snd
more remole from the people sffected by
what they do and meke more likely the
arbitrary exercise of their powers. Public
airing of problems throvgh rule-meking
makes the bureaucrecy more tespensive 10
public needs and is an important breke on
the growth of absolutism in the tegime that
now governs all of us. . . . Rule meking is ne
cure-all; but but it Boes force imporient issues
inte full public diepley and in that sense
makes for more responsible administrative
action. {Id. 1 FT¥-770)

Moreover, Congress in 1878
considered. though it failed 1o pass.
jegislation that would have required the
Board to embrace rulemaking in severe!
sress, including an elaboration of
appropriate bargeining vnits. The Senate
commitiee, in endorsing 5. 2467, went 50
fat &5 1o state that “there is no labor
relations issue on which there has been
such & strong consensus of schelarly
opinion as on the proposition that the
Board should make greater use of its
rulemaking autbority under section & of
the Act.” 32

22 As reported in BNA Specisl Supplement. THEK.
p. 7 {Feb. 6. 1878) Among the meny scholers
relerted 1o were Pech. The Atrophiied Ruke Mohing-
Fowers of the NLKE, 70 Yele L] 726 {1961 Pech. A
Critique of the AprionclLober Relalions Bocrds
Performonce in Peiy Formetich: ACHUEEarion on¢

Lontinwed
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Thereafter. the Seventh Circuit, tired
of & case-by-tase analysis (on a charge
nurse-supervisory issue), staled: “while
{he Board is entitled to some judicial
deference in interpreting its orgenic
statule &5 well a5 in finding facts. it
would be entitled to even more if it had
awakened its dormant rulemaking
powers for the purpose of particularizing
ihe application * * * to the medical
Tield." Hillview Heaith Care Center, 705
¥.2d 1463, 1466 {7th Cir. 1983).

Recent observers of the Board have
been similarily suppertive.®® In one
recent article, Professor Charles Morris,
editor in chief of The Developing Labor
Laow, suggests that "Substantive
rulemsking pursuani 10 the
Administrative Procedure Act {APA]
and Section 6 of the NLRA is probebly
the most importent thing the Boerd can
do to effectuale its process, economize
its time, and advise the people who need
to know—muost of whom ere not
lewyers——what the law requires.” *°
MorTis urges rulemaking with particular
reference 1o collective-bargaining units
in the health care industry.®¢ As Morris
suggests, “The wheel need not be
reinvented in every tase.” 37

In deciding to engage in rulemaking
with respect lo appropriate bargaining
units in (he health care industry, it is the
Poard's desire 1o substilute fot
hithertofore unsuccessful doctrines. end
lengthy and costly litigation by the
perties to each case who seek primarily
1o advance iheir own interests in that
case. informed rulemsking. In the course
of that process, the Bosrd seeks to
obtain thal empirica] evidence that is
one of the chief reasons for engaging in
rulemaking.?® and that was alluded to
by the Second Circuit in Masonic Hail,
600 F.2d et fn.26.

Depending on the numbers of
institutions or persons who desire to
give oral testimony. it is the Board’s

Rule Moking, 137 U.Pe. L Rev. 254 {1968]; Shepiro.
The Choice of Rulemoking or Adjudication in the
Development of Administrotive Policy. ¥8 Harv. L
Rev. 921 (1968): Bernstein. The NLABX
Adjudication-Rulemoking Dilemne Linder the
Administrative Frocedure Act, 79 Yale L} 571
11570} Xshn. The NLRE ond Higher Education: The
Foilure of Policymoking through Adjudication. 21
U.CLA. L Rev. 63 a1 167-175 (1973 Silverman. The
Cose jor the Nelionol Lobor Brlctions Bogrd & Use
of Rulemeking in Asserting furisdiction. 23 Lahor
1.]. 807 [3574) and Davis. Administrative Law
Trectise vection 6.17 (1970 Bupp.).

34 Egtrpicher. supre 2t 1n.26: Subsin. Conserving
Energy ot the Lobar Boore: The Ceose for Mohing
Ruies or: Collective Borgeining Units. 32 Leb- L.
105 11961].

8¢ Mprris. The NLEE in the Dop House—Con or:
016 Board Leorn New Triche 7. 24 Sen Dhege LR @
(1967 ). p. 27

13 2147, fn149

i et M

5 Mprns, sopra, 81 28, 31 See alsc Subnin. supre
a1 106~108. 111
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iniention to conduct a group of hearings,
at which knowledgeable persons can
give testimony es to how bargeining in
the various units at different 1ypes of
health care institutions has worked, The
Board wanis 1o learn how various
bargaining units affect legitimate
concerns of both unions and health care
employers. For example, when
registered nurses heve been grouped
with other professionals. have their
interesis been properly represented?
Has the bargaining. when it has
occurred in all-professional groups.
nonetheless proceeded on the basis of
each separate profession? Heve wage
rates been negotiated separately despite
the all-professional units? When they
have existed. have seperate professional
groupings resulted in interruptionin the
delivery of health care? Wage
whipsawing? Jurisdictiona] disputes?
These are merely examples of the types
of questions thet should be addressed
by snyone testifying for or sgainst
sepatate units. such as registered
nurses. business office clericals.
sechnicals, mainienance employees. eic.
‘The Board is not seeking at the oral
hearings the "opinions™ and further lege!
erguments of counsel, which may be
submitted as commenis. but, rather,
sctua), empirical, practical evidence
offered by industry and union
represenigtives who have themselves
participated in or observed bargeining
in the health cere industry in verious
configurations. The Board glso desires
evidence from witnesses with direct
knowledge about any recent changes in
the delivery of heelth care. such as cost
containment. allegedly greater
integration of function between
categories of health care employees, and
changes in functien of specific
claseifications of health care empioyees.
including greater or lesser degrees of
specialization, that may have an impact
on the question of appropriate unils.

We trust that after receiving and
studving such empirical evidence, we
will be better eble to meke an informed
judgment as to what units should be
found appropriate in the health care
industry, because they reflect true
community/diversity of inleresis and do
not promote but instead minimize the
tvpe of proliferation and interruption of
cure which concerned Congress in
passing the 1874 emendments. No smal}
sdditions} advantage. we hope. will be
the aHainment of a grestler measure of
judicie} end public deference to whal
will be our better informed judpment
and expertise, with the long-run
sdventage of seuling. finally. the
difficult question of eppropriate

bargaining units in the health care
industry.

V. Proposed Rulemaking

The proposed rule which follows s &
new endeavor for the Netional Labor
Relations Board, but not for labor-
management agencies generally. A
number of States have engaged in
rulemaking with respect to appropriaie
batgaining units for their own
employees.¥® The proposs! that
pelitions be entertained only in the
proposed units is patterned after &
similar provision in the Florida and
Massachusetis rules. We have decided
not to make the units only
“presumptively” appropriete. beceuse
pne important advsntage of rulemaking
is the certainty it offers: moreover. as
previously indicated. our experience has
been thai fecilities and emplovee
functions in hospitals and other heelth
care institutions of approximately the
seme size and type are virtually
identical. Though an "extraordinary
circumstences” exception has been
included, it is anticipated that the
exception will be little psed and limited
to truly extracrdinary situations: the
exception is to be consirued nattowly
and it not intended 1o provide an
opportunity (or loophole} for redundent
litigation. The preamble is by ite terms
limited to petitions Jor initial
orgenization. since historically the
Bosrd has required decertilication
petitions fo be filed in the centified o1
recognized unit.*® When institutions &re
partially organized we 2ssume thet
petitions for new units will follow the
proposed Tules. insofar s possible.

There is & provision 1hat the listed
units will be the only appropriate units.
except thal any combination will also be
appropriate st ihe union's eption end so
jong as the reguirements of section
g{b}1) end (3} are met. The union if
given the option because the Board will
have delermined that the dictated
number of units do not prolilerate, and 8
petition for one of them will be
processed io an election withou
extensive testimony on that issue:a
combination would a fortiori be
appropriste. since it would proliferate
even less. The reference 1o section
gib){1] is included since the stetuie
requires a self-determination election
when professionals are sought tc be
included with nonprofessionals:
combination of these groups. as with

A —— e ——
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RNs (professionals} and LPNs
{technicals} at 2 nursing home, would
have 1o satisfy the 9{c)(1] requirements
throvgh the conduct of a Sonotone*?
election. Similarly the reference o
section 9{b}{3) is included because the
siatute prohibits the inclusion of guarde
in bargaining units with other
emplioyees.

The proposed rule divides health care
facilities into three separate groups. The
Boerd has tentatively decided, based on
its experience. thet larger hospitals, with
. their larger numbers of employees in
esch category, may warrent one or two
sdditionel units. In smaller facilities. i
jg likely that employees will heve more
contacts with one another, may to some
extent perform one another's work. #nd
generally may share inferests more than
groupings in Jerger hospitals.4* A
slightly lesser degree of specislization
seems also probable. Recognizing that
perfection is impostible in this erea. but
also being inten! on not litigeting the
precise boundaries of the “small
hespital” in each case,*” the Board has
teniatively determined thet acute care **
hospitals of more than 100 patient beds
will be deemed “large”; acule care
hospitels of 100 petient beds or fewer
will be deemed “small.” The Board will
be graieful for inlerested perties’
comments sboul these definitions during
the commeni period. No definition of
nursing homes seems required. The
Board legves to future proceedings rules
with regard to other 1vpes of health care
facilities.

As jor the proposed units, the Board
gave considerable thought merely 10
advising the public that it had decided
10 engage in rulemaking. leaving wide
open the subsiance of any rule.
However, we have decided to offer a
proposal with more specifics. solelv for
purposes of focusing the debate. 1 is ouwr
best judgment that having such &
proposal on the floor. for debate. will
prove mote fruitful than merely inviting
open-ended commeniary. However. the
Poard wishes to make it abundantly
clear that while the proposed units al
this point are based on the Bosrd's
cumulative experience and oheervation,
the Board has a completely open mind
sbout which and how many onits it will
uitimately setile upon. That is the
purpose of the comment period and
heerings provided for. end the Board
will reassess iis propesed units before
issuing & finel rule.

1 Eorotorse Corg. 90 KLRE 1236 13850).

42 Spg a g Mours Sy Peyehiotric Cenrer 282
NLRE 1003 {1801} ver 2lsn 217 NLRE B0I (3875}

*3 Bubrin. supte. pp. 106-7.

o Ser. 2034 relets 10, intey alin. "hospitale’ ant
“eonvaiestent hospitals ”
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The proposed rule notes that “nothing
shall prevent the Board from holding
additions] hearings concerning the
specific job classifications to be
included in, or excluded from, each of
the above units, end from establishing
additional rules, where appropriate,
about such matters.” That is, after this
proceeding. in which the Board will
determine the contours of appropriate
units, the Board may commence
additiona) rulemaking proceedings 1o
determine the composition of these
unite, including the professional or
technice! status of certein clessifications
which we have encountered frequenily
in health care cases. As an example, we
are edvised that there is currently
before one regional office & case ** in
which the petition wes filed 10 October
1985: hearing commenced 14 November
1986, As of 20 May 1987, the Board had
tsken testimony covering 24 deys of
hearing. with more scheduled. covering
§078 {ranscript peges plus 300 exhibits.
A1 issue is the petitioner's desire for a
unit of 8l service, maintenance. clerical
snd technical employees with a
“community of interest.” as opposed to
the employer's contention that only an
]l nonprofessional unit is appropriate.
Essentially. the parties differed over the
placement of business office clericals.
end technicals “withou! @ community of
interest.” but 1o some extent 300
classifications were in dispute, sOme a5
to whether they were technics] or
professional, and at 10 whether they
shared interests in common with other,
included categories. It has been our
observation that clessifications in the
health care indusiry ere 10 a large
degree siandardized. and that future
rulemaking to determine what
classifications are technical, if that unit
is ullimately deemed sppropriate, or,
alternatively, professional. mipht further
shotien preceedings by eliminaling
duplicative and in some cases seli-
evident leslimony.

The proposed rule notes that the
Boerd will approve consent sgreements
providing for elections in sccordance
with the rule, and that nonconforming
sgreements will be rejected. Further, the
rule will be effeciive on @ prospective
basis only. for petitions filed on end
after {30 days after publicstion of the
final ruie}.

V1. justification For Proposed Unils

Initislly, we emphatize that, except
{o1 information we have gleaned from
our decided cases, our proposed rule is
not hated op empirical evidence
concerning health care {scilities

02 Christ Hospito!, S RC—- 15018,

R A L P

genesally. We anticipate that the
lestimony and commeniary we receive
in the course of the rulemaking process
will contain a significant amount of the
empiricel data we need in order 1o
verify or modify our original ideas 25 to
which bargaining units are appropriate.

In formulating our proposed rule. we
have, of course, kept firmly in mind
Congress’s admonition against
proliferation of health care bargaining
units. However, we also have been
mindful of our statulory mandate 10
make unit delerminations "in order o
assure 10 employees the fullest freedom
in exercising the rights guaranteed by
|the] Act." *¢ In addition, we have
deemed it significani that the 1974
smendments were intended to
encourage collective bargaining by
hospile] employees in order to imptove
wages, working conditions. ard morale
among those employees, reduce
turnover, and improve the quelity of
hospital care.*® We thus egree with the
Second Circuit Court of Appeals that the
legislative history of the amendments
“does not direct the courts or the Boerd
to erect obstacles o certification of
bargsining units that are broader and
higher than Congress was itsell willing
{0 enact.” *¢ Conseqguently, we have
drafied the proposed rule with the intent
of affording health care emplovees the
“fullest {reedom” 1o orgenize. while at
the same lime attempting to avoid the
proliferation of bargaining units in that
industry that so concerned Congress.
We have sought to eccomplish this. not
by promulgsting an abstract standard.
but rather by satisfving ourselves that
we have limiled the possible units in the
various types of estsblishmentz to a
reasonable. finite number of congeniza!
groups displaying both & community of
interests within themselves and 2
disparity of interests from other groupe.

The specific units contained ip the
propused tule were included. and other
possible units were omitied. for the
following ressons:

A. Lorge Acute Care Hospitols

1. Repistered Nurses {(RNs). Beceuse
of the numerous differences that
commonly exist between RNs enc other
professional employees. we have
tentatively determined that. in large
hospitals, separate RN units are
epproprigie for bargaining. Thus. ip
coemparison with mes! other
professionsls, RNs usualiy work three

[

o Seg. gib) of the Act. 28 UB.C 1585

= Ep ot Jerpe) Hospoe! v NLEE 3 U6 482
4c7—aqk (1978 tee elso Mosorie Hesdl 98T .00 8!
L%
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shifis. round the clock, 7 days a week,
have conetant responsibility for direct
patient care, snd are subject to common
supervision by other nurses.*® RNs also
share similar education, training.
experience, and licensing that are nol
shared by other hospits! employees.®®
Although RNs do have conlact with
certain other professionals, such as
pharmacists, social workers, and
physical therapists, such contects tend
to be less frequent then the RN¢’
contects with one another.®! Moreover,
£Ns heve a lengthy history of
organization. both professionslly and for
purposes of collective bargeining **
Finally. because our experience has
shown thet RNs comprise the largest
group of professional employees st most
health care facilities, granting them (but
not other individua! professions) their
own separeie unit will not contribute
significently to proliferation of
bargaining unitst?

2. Physicions. For the purposes of the
Act, most physicians employed hy
hospitals ere considered either
supervisors, menageria} employees. or
{in the cese of interns and residents)
students.* and hence do not have
stetutory organizational rights.
Accordingly, we envision very few, if
any. petitions for seperate physicians’
uniis. However, because of physicians’
separate education. treining, and skills,
and perticularly because of their unique
position as the ultimsie supervisars of
patient care, we deem it necessary to
provide for the possibility of such units
in the event they are requested.

3. Dther professional employees.
Section 9{b}{1} of the Act mandetes
separale representalion for professiona)
emplovees unless s majority of those
employees vole for inclusion in e vnit
with nonprofessionals.¥® The statule
thus requires thet professional
employees not be combined in
bargeining units with nonprofessionel
employees without the consent of the
former.5* While. therefore. & seperale
it consisting of all professional
employeee unguestionably is an
appropriate unit for bargaining, for the
reasons set forth above, we have
{provisionally] determined that separste
registered nurses’ units also are

+5 Seg, 0.5 Newton: Wellesley Hospitol, 250
NLRE g1 418411, 433.

B0 Id. g1 408, 413.

t1}d et 410

83 Mercy Mospitels of Speromerto, 217 NLRE at
Tl

£ Newron- Wellesley Hospitel, 250 NLRE a1 434-
415,

s Ceders-Sinoi Mediee! Center. 225 NLRE 251
{3876).
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appropriate. However. in light of the
congressicnal admonition against
proliferation of bargaining units, we
have determined at this {ime not to
approve separate units of other
individua) professionsl employee
classifications. Otherwise. we believe,
the door would be open to the very
fragmentation of bargaining vnits
Congress directed the Board to avoid.

4. Technicel employees. In our
experience, iechnicel employees in
hospitals and nursing homes, in
compatison with other nonprofessionals,
typically have significantly higher jevels
of skill and training, anhd are
substantially higher paid.®7
Consequently, we have consistently
approved separate units of health care
technica! employees and excluded
technicals from units of other
nonprofessional employees.*® Cur
determinations penerally have met with
approval from the courts of appeals.®®
Based on our curreni state of
knowledge. we do not discern any
reason to depar! from our existing
practice at this time.

. Service, muintenance, and clerical
employees (except for Guards). bervice
and meintenance employees generaliy
do routine menual work. are not highly
gkilled or trained. end are paid less than
technical employees; consequently. we
normally approve separate service and
meintenance units. 5* Such
delerminatione have met with court
spproval.€! Our proposed rule. however.
sdds two groups of employees which
lebor orpanizations sometimes seek 10
represent separately, or which labor
orgenizations heve sometimes exciuded
from troader service and maintensnce
units: clericals and skilled mainienance
employees.

We scknowledge that the Board at
one time found seperate units of
business office clerical employees
sppropriate in health cere facilities.®?

JR—

57 See, £.5.. Savthern Marylane Hogpital 27
NLKE 1470 {1988).

2 |4 See also Bornert Memorial Hospitel Centeer,
19 NLRE 775 (3675} Newinpien Chilcren’s
Mospital, 317 KLAE 783 {1875}

85 Spe. p.p.. Wotonwaon Memoriol Hospital v.
NLRE. 711 F.2d B4 [8th Cir. 1883).

0 See, p.g.. Newinglon Children's Hospitol. suprs.
16 that cese we obaervet that “8 eervice and
sEintenente whit ik B service industr) is 1he
anslogue 1o the planrwide pruduction end
meintenenze unit in the indusiziel secior. Bnd e
such is 1he Eleseic sppropriate urt 237 NLRE &
7o

& See, 0.5 Masonit Hell sopra.

®2 Gee. p.g. Sisers of St Joseph of Feoce. 217
NLRE 787 (1975}

More recently, however. our experiente
has indicated that clericals often shave
many terms and conditions of
employment with service and
maintenance employees. and that the
twp proups have regular. frequent. and
significant contacts on the job.*°
Moreover. many employees in health
care institolions. besides business office
cleticals. are engaged in
“recordkeeping.” such as ward clericais.
technitians, nurses. end even
physicians. Further, 10 the best of our
knowledge no labot organization has
specialized in the representation of
business office clericals. For these
reasons. end to avoid the proliferation
of bargaining units, we have chosen
tentatively 10 include tlericals in SETViCE
and meintenance units. We emphasize,
however. that no final decision has been
made, and that i evidence exists
suggesting that clericels have 2 distinct
community of interests, end thet their
separate representation would not have
unwanted adverse results, euch
evidence should be presented at the
hearings.

Similerly, although a1 times the Board
hat in the past approved sepatsle uniis
of skilled mainienance employees
(including stationary engineers].©* In ous
proposed rule we heve provisienally
included such emplovees in service and
maintenance units for several reasons.
First, we have found that their skill
levels 8t times do not greatly exceed
those of other unit employees.®® Second.

"many skilled maintenance emplovees

work throughout hospitals” facilities.
snd thus frequently come inle contact
with other unit emplovees.®® Third.
inclusion of skilied maintenance
employees in broader units will help to
prevent unit proliferation. By contrast. if
we were 10 approve separaie skilled
maintengnce units, many of which
would be quite small both in absolute
size end relative 1o the remeining
sefvice and maintenance employees. we
might well be faced with requests 1o
grant other smel} units of specialized

® See. e.5.. Boher Hospitol, 278 KLRE No. 38
{Apr. 16. 1886].

4 See e.p. Allegheny Generci Hespiac,, 238
NLKE 672 (1678]. enf. denied S0E F.2¢ 0% (3¢ Cir.
1970]. Merey Mospital Assr.. 136 NERE 1086 {197E
en! denied B06 ¥.2d 22 {26 Cir. 1879]. cert. denwed
445 1.6 971 [1880): Men Thompser Hespric!, 133
NLRE 766 {1978}, enf denied £7 F.2d /858 {71k Cir
1880}, West Suburban Hospital. 227 NLRE 1351
(1977}, enf. denied 570 F.2d 212 {7tk Cir. WTEL &
Vingear's Hospuel. 227 NLRE 544 1186 enf denied
56 F.2d SBE [3d-Cir. 1977} Bol sve Bi Frencss I
supte. sng Skriners Hospitel for Lripplec Chadre s,
297 KLRE BOB 3078), Jenying Bepataie Mamiehen e
ahits

&8 5; Froncis 11271 NLKE & 954,

0% |¢ Community Hosouo! ¢l Gier Cove I7F
NLRE No. 18 {}en. 17, 1960}
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“employees: were we to grani such
requests. we would open the door 1o unit
fragmentetion and proliferation.®”
Finally. es a practical mettes, when the
Boerd has approved separate
mainienance units. its decisions have
fared poorly in the courts.®®

6. Guords. Section 8{b)(3} of the Acl
requires that guards not be included in &
unit with other employees B¢ and
therefore separate guard units must be
provided for. Our experience indicates,

. however, that in prectice extremely few

puard units ere petitioned o1, perhaps

because hospitals often do not employ
guerds direcily, but instead obtain
puards from security services.

B. Smoll Hespitols and Nursing Homes

Our proposed rule conteins the same
units for small hospitals and nursing
homes as for Jarge hospitals, except that
instead of providing for separate units of
physicizne and RNs, it provides for all-
professional units. We have tentatively
elimineted the narrower ugits in favor of
brozder ones because we think that in
smailer fecilities there wilt be found less
division of Iabor and specielization, and
thue more functional integration of
employees’ services, than normelly is
ihe case in large hospitels. We glso
expect that there are far fewer
professionals other than physitians and
nurses in the smeller facilities
tespecially in nursing homes). and
therefore that separate units of “other
professiongls” are less likely to be
gppropriate.

Vii. Public Bearings

The Board will hold public hesrings
concerning eppropriate bargaining units
in the heelth care indusiry, The Board
wishes 10 receive testimony end oral
preseniations from individusls who
heve direct knowledge of prectices i
this industry thet may heve impact on
both the number and types of collective-
bargeining units that will be permitted.
Mote delails about the type of evidence

o7 Skriners Hospitol for Crippled Chilcres. 217
NLRE et 80k Purtly because af the size of the
employer groups involved, our lentelive decisions
to Bpprove aepatete units Jor RNs in larpe scute
tere hospitals. but net meintensnce employee units.
gre not intonsisteni. Maintenence emplovees
wsosily ate few in number, whereas RNs. we have
observed. Blmost elways &¥e numerous in sbsnlute
terme end typically comprise the mejority of
professione] employess. Mainiensnce emplioyees
&te aptly compered (o members of other specislized
professiongl of Iechnicel groups. such e
phermeriele or medicat techniczens. Although ezch
gronp is w6t spar from other: to some degree by
diftering shille, trainmg. #ic.. under the preposed
rule we would not Spprove sepetets. sproeiized
urits for eny such group. but insiesd wouold combune
them inip broader units.

2 Sep InBA. SUPLE.

*s 28 1.6.C. a58(b}3).
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the Board will coneider relevant are set
forth in section IV above.

The hearings will be conducted 2! the
following lncations on the dates
indicated:

{1) Washington, DC—The heering will
commence 81 8 a.m. on Avgust 17, 1987,
in the Board's Heearing Room, Sixth
Floor, 1717 Pennsylvania Avenue NW,,
Washington, DC 20570.

(2) Chicogo. lilinois—The hearing will
commence on Augusi 31, 3087, Persone
who wish to attend this hearing should
contect either the Office of the
Executive Becretary {see address
section) or the Board's Chicago Regional
Office. Everett McKinley Dirksen
Building, 219 5. Desrborn Street.
Chicego. Ilinois 60604, telephone
number {312) 353-7570, to be notified of
the exsct lime and place of the Chicego
hearing.

{3} Sen Francisco, Celifernic—The
heering will commence on September 14,
1687, Persons who wish to ettend this
hearing should contact either the Office
of the Executive Secretary {see sddress
section) or the Boerd’s San Franciseo
Regional Office, 901 Market Streei, Suite
400, Sen Francisco, Cslifornia 84103
telephone number {415) 995-5324. 10 be
notified of the exect time and place of
the San Francisco hearing.

Persons wishing 1o present oral
testimony el eny one of the specified
locations should notify the Office of the
Executive Secretery, 1717 Pennsylvenia.
Avenuve NW., Waehington, DC 20570,
telephone number (202} 2549430, no
Jater than July 24, 1987, sdvising i1 of the
localion 81 which the withess wishes 10
testify. Thereafter, all witnesses should
submit o the Executive Secretery st the
sbove address eipht copies of either the
written text or s summsry of their
presentgtions no later than 3 week prior
1o the commencement of the hearing a1
whick they wish to testify. Copies of
these texis end summaries will be
placed in the docket {see sec. V1iL. infra)
and will be avaijable at the Executive
Secretary's Office, and also &1 the
hesring location where the witness
intends to testify, for examination by
inlerested persons.

Any member of the public may file &
written statement {eight copies} in liev
of oral testimony before, during. or after
the hearing. provided that such
slatement ie received by the Board on o1
before Cciober 30, 1987. Writlen
statements should be addressed 1o the
NLRE's Executive Secretary a1 the
address given in the address section of
this preembie. and should refer to
Docket No. RM-2.

An administretive law judge will
preside over the hearings. which wiil be

F4701 FMT.

16.32]..4.06.87

informal, legisletive-1ype proceedings at
which there are no forma) pleadings or
adverse parties. In general, oral
presentations from individual witnesses
will be limited to 20 minutes each.
except that the presiding judge may
impose a grealet or lesser period. at the
judge's discretion. if he or she deems it
eppropriste. Participants may desire 1o
esk questions or crucial issues following
a preseniation. Such guestions may be
permitied by the judge. limited 1o
approximately 15 minutes per
guestioner. Questions must be deeigned
1o clarify a presentation and/or elicit
information that is within the
competence ot expertise of the wilness:
guestions that are argumentative orin
the nature of e statement will not be
permitted. The judge shall have
discretion to modify the time for
questioning, and shall have further
discretion to impose other guidelines for
the orderly and effecient conduct of the
hearing. This shall include the right to
require & single representative to
present the views of two or more
persons or groups who have the same or
similar inleresis, and to identify such
pertons or groups with similar interests.

The Board will be represented a1 the
hearings by 8 members of its staff. The
judge and the Board representative shall
have the right to question persons
making an oral presentation es to their
testimony and any other relevam
malter.

Comments msy be submitted which
include date, views. of BTgUMER!Ss
concerning the proposed rulemaking.
These thould be submitted {in eight
copies} to the Executive Secretary. &t
the address given in the eddress section
of this preamble. and should refer to
Docket No, RM-2. Cotaments musi be
submitied by the close of the comment
period, which is October 30. 1967.

A verbatim trenscript of the hearings.
end the wrilten statemenie and
comments. will be aveilable for public
inspection during normel working hours
at the Office of the Executive Secretary
in Washingion, DC {see address section
of this preamble).

V1. Docket

The docket is an organized snd
complete file of all the information
submitted to or otherwise coneidered by
the NLRB in the developmeni of this
proposed rulemaking. The principal
purposes of the docket sre:{1) To allow
interested parties to identify and locate
Socuments so that they can participate
eHectively in the rulemsking process
and {2} 10 serve as the record incase of
judicial Teview.
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As reqguired by the Regulatory
Flexibility Act, it is hereby certified that
this rule will not have 8 significent
impect on smell business entities.

List of Subjecls in 29 CFR Part 103
Administrative prectice and

procedure, Labor management relations.

For the ressons set forth in the
presmbie, it is proposed 1o amend 29
CFR Par1 103 as follows:

PART 103—OTHER RULES -

1. The authority citation for 20 CFR
Part 103 is revised 1o resad as follows:

Authority: Seclion 6 National Labor
Relstions Act. as emended (28 U.5.C. 151,
156). and seclion 553 of the Administrative
Procedure Acl {6 LUS.C. 500, 553).

2. Subpant C, consisting of § 103.30. is
added to read as follows:

Subpart C~-Appropriate Bargaining
Units

£103.30 Appropriate bargaining units in
the heaith care industry.

{a) With respert to emplovees of
“health care institutions” ag defined in
seclion 2(14] of the Act. no petition for

initial organization shall be entertained.

exceplt under extraordinary

S-0ui00 GOCEeQI N - JUL-F7-17 14903

circumsiences. il the petition seeks
cenification in & bargaining unit not in
substantial accordance with the
provisions of this rule. The following
shajl be the only appropriale units.
except that any eombination will also be
appropriate, as the union’s option and so
long a5 the reguirements of section 9{b)
(1] and {3] are met:

{1) Appropriate units in large. scote
care hospitals, which shall be defined as
all acute care hospitals having more
than 100 patient beds:

t) e}l registered nurses.

(ii} A}l professionale except for
registered nurses and physiciens.

{iit] All physicians.

{iv) All 1echnical employees.

{v} All service, maintenance and
clerical emplovees excep! for guards.

{vi) All guards.

{2) Appropriate units in small, scute
care hespitals. which shall be defined as
all ecute care hospitals having 100
patient beds or fewer: .

(i) All professional empleyees.

(i) All technical employvees.

(iii) Al service, maintenance end
clerical emplovees except for guards.

iv} All puards.

(3) Appropriste units in alf nursing
homes:

(i} All professional employeet.
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(i) AYl technical empiovees.

{iii) All service. maintenance and
dlerical emplovees except for guards.

{iv] All guards.

14) Appropriate units in &l other
health care facilities:

The Board for the time being will
ectablish appropriate units in other
heslth care facilities on & cese-by-case
basis.

{b) Netwithstanding the sbove.
nothing shall prevent the Board irom
holding additional hearings concerning
the specific job classifications to be
inclueded in. or exciuded from. each of
the above units. and from establishing
addiliong) rules about such metters. The
Bosrd will approve Consent sgreementis
providing for elections in accordence
with the above Tules. and no other
agreements will be approved. This ruie
iz to be effective on a prospective bacis
only, for petitions filed on and efter {30
dayt after publication of the fing! ruie).

Dated. Washingion. BT, June 28, 1687

By direction of the Boerd.

Netione! Labor Relations Boarc

John C. Truesdale.

Execuiive Secrelory.
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